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In particular, the number of insolvencies
rocketed in July following non payment of
the June Quarter�s rent. It is likely that
this trend will be repeated in the New
Year, as we move into recession, following
the December Quarter Day and many
retail tenants giving up after trading
through the Christmas period. 

You should act now to recover any
September Quarter Day rents still owed
and be ready to move soon if the
December Quarter Day rents are not paid
(as you may not be the only person with
a claim).

Therefore it seems timely to give you an
overview of the landlord�s remedies for
rent arrears against an insolvent tenant.
The landlord has a number of remedies
available which include: 

1. Distrain for the rent against the
tenant�s goods at the premises;

2. Issue Court proceedings to recover
the debt;

3. Forfeit the lease either by Court 
proceedings or by peaceable
re-entry; or

4. Pursue third parties for the
arrears. 

However, a landlord�s remedies will be
severely restricted when dealing with an
already insolvent tenant. In addition, the
remedies are often beset with legal
technicalities. 

Distress

Distress is a popular �self help� remedy
whereby a landlord is entitled to remove a
tenant�s goods from the premises and sell
them to offset the rent arrears. 

However, whilst it is tempting to �send the
bailiffs round�, where a corporate tenant
is in administration the landlord will be
prevented from levying distress without
the prior consent of the Court or the
administrator. It should be noted that the
company continues to be liable for rent
due under the lease. The administrator
may choose to pay the rent as part of the
expense of the administration, if the
administrator wants to use the premises.
A landlord should contact the
administrator as soon as possible to find
out what his intentions are in respect of
the leased premises. If the administrator
does not intend to use the premises, 
the landlord may need to consider
accepting a surrender of the lease or
forfeiting. 
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Landlords � be prepared for
tenant insolvency
As a result of the credit crunch, the number of commercial property
insolvencies has almost quadrupled in the past year. 

Welcome to the Winter
2008/2009 edition of Property
Law and my first as editor.
I am an Associate in the London
Property team and I take over in
interesting times in the property
market and this is reflected in the
articles in this newsletter. 

Our main article provides some
timely and practical advice on
managing tenants. We also
feature the right of a landlord to
require double rent from a tenant
on the expiry of a tenancy �
surely something every landlord
wants to receive at Christmas.

If you would like advice on any of
the issues covered in this
newsletter or another aspect of
property law please contact:

Joe Covill 020 7842 3844
joe.covill@thomaseggar.com

continued on back page



Double trouble for tenants?
In the current economic climate most landlords will wish to keep their properties occupied, assuming the
tenant is a strong enough covenant to maintain payment of the market rent.

Conversely most tenants should also be
looking to ensure they are paying as little
rent as they can get away with even if it
means relocating, assuming they can still
benefit after relocation expenses.

If the tenant is intent on ending its
tenancy or the landlord wishes to get rid
of a tenant that is not a particularly good
covenant, there are two procedures it is
worth the landlord knowing. The tenant
should also be aware of these procedures.
At the end of the tenancy the landlord
can claim either double rent or double
value for any period the tenant remains in
occupation beyond the end of the tenancy.
Both these procedures arise under early
eighteenth century legislation so have not
been widely utilised by landlords or their
legal advisors. They are now coming to
the fore in legal consciousness through
legal periodicals and are likely to be used
more in the current climate. 

If the landlord wants to keep a tenant,
these procedures can also perhaps be

used as an inducement to get a tenant to
enter into a new lease, where it has not
been able to find alternative
accommodation and, faced with the
prospect of double value or double rent,
would rather sign a new lease.

Double value

The �value� the landlord will be entitled to
claim is �what an occupier would give and
the landlord would otherwise have
received, for the use of the freehold and
everything connected with it during the
time that possession is withheld�. In a
healthy property market, this value would
be considered better than the actual rent.
However, in a falling market this would
not be the case and the landlord would do
better if he is able to make the double
rent claim.

The claim for double value can arise
under Section 1 of the Landlord and
Tenant Act 1730, which entitles a landlord
to double the yearly �value� of the

premises if a tenant holds over after the
landlord has demanded possession in
writing, providing:

a) the claim is brought by the actual
landlord or assignee of the immediate
reversion;

b) the demand has been made pursuant
to the 1730 Act before the expiry of
the tenancy or as soon as possible
within a reasonable time after
(although the claim can run only from
the date of the demand if after expiry);

c) the tenant is a tenant on a term that is
for life, lives or years (including a
tenancy from year to year or a fixed
term of one year or more but not a
weekly tenancy); and

d) the tenant is wilfully holding over
without a true belief that it has
justification to do so or not doing so
under a mistake or fair claim of its
entitlement to do so.
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Double rent

The claim for double rent arises under
Section 18 of the Distress for Rent Act 1737,
which states that a landlord is entitled to
double rent if a tenant gives notice to quit
(or a notice determining the tenancy such
as a break notice or a Section 27 Notice
under the Landlord and Tenant Act 1954 or
even a Section 26 Notice under that Act in
certain circumstances) then remains in
possession following expiry of the notice,
providing:

a) the claim is brought by the actual
landlord;

b) the tenancy is a tenancy capable of
being determined by the tenant�s
notice;

c) the notice served is a valid notice
(which need not be in writing if not
required to be by the tenancy);

d) the landlord has accepted the validity
of the notice, has treated the tenant
as a trespasser (being in occupation
without its licence or consent) since
expiry of the tenancy under the notice;
and

e) has not done anything to waive that
right to make the claim such as
acceptance of rent beyond the
tenancy date.

Unlike the double value claim, the tenant
does not have to be willfully holding over.
It is simply a matter of fact as to whether
it is occupying beyond the expiry date.
Furthermore, the tenancy can be any type
of tenancy including weekly tenancies.

What do you need to do?

It is imperative that a tenant ensures it
has made proper plans for its termination
or relocation prior to giving notice to
terminate its tenancy, or as soon as it
receives its landlord�s notice, if it wishes
to avoid the penalty imposed by these two
archaic statutes. Likewise, a landlord
should be prepared to ensure it is
properly advised on termination of the
tenancy so it can fully capitalize on any
failure by its tenant to vacate the demised
property on the due date.

For more information on this or a related
matter please contact Malcolm Worrell
on 020 7842 3883 or email
malcolm.worrell@thomaseggar.com
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�The claim for double rent arises under Section 18 of the
Distress for Rent Act 1737, which states that a landlord is
entitled to double rent if a tenant gives notice to quit...�

Newsbrief
Don�t forget: energy efficiency 

Are you up to date?

Just as a reminder, on the
1st October 2008 the need for
Energy Performance Certificates
(�EPCs�) was extended to sales or
lettings of almost all non-domestic
buildings. The reports must be
provided by the owner at their
own cost to bona fide prospective
tenants / purchasers. 

It is the owner�s responsibility to
provide the EPCs at the �earliest
opportunity� (save that non-
domestic properties of less than
2500m2 have a deadline of
4th January 2009 or, if earlier, the
date of exchange of contracts).

The rules also cover all non-
domestic buildings on the market
before 1st October this year and
remaining so thereafter. Once
obtained, an EPC is valid for
10 years. 

Trading Standards have the task of
enforcing compliance and can bring
an action against a defaulting
landlord / seller. If the enforcement
action is successful, the penalty is
currently 12.5% of the rateable
value of the building, subject to a
minimum of £500 and a maximum
of £5000. 

For more information on this
or a related matter please
contact Balbit Thandi on
020 7842 3868 or email
balbit.thandi@thomaseggar.com
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New commons
registration
provisions
1st October 2008 saw the
introduction of the first measures
to be implemented under Part 1
of the Common Act 2008
(CA 2008). 

A pilot scheme is to be run by the
Councils of Devon, Kent, Cornwall,
Herefordshire, Lancashire and Blackburn
before it is proposed to be rolled out
nationally in October 2010.

The aim of the CA 2008 (which is due to
completely replace the outdated
Commons Registration Act 1965 by 2014)
is to improve and modernise the
registration, management and protection
of commonland and towns and village
greens in England and Wales.

The effect it could have on developers,
landowners and potential buyers of land
is far reaching. The possibility that third
party rights can be exercised over your
property i.e. rights of common (the right
to fish, graze cattle/horses/sheep etc),
restrictions imposed on you developing
your land, or the public right to roam that
attaches itself to common land (under
section 1 of the Countryside and Rights of
Way Act 2000) are all reasons for you to
become familiar with the new law and its
potential implication on your land.

Land can be registered as Common Land
if �a significant number of the inhabitants
of any locality, or of any neighbourhood
within a locality, have indulged as of right
in lawful sports and pastimes on the land
for a period of at least 20 years�. 

If this use is continuing, it may be
apparent from a careful site inspection
and asking the right questions. However,
what complicates matters is that even

when a right has ceased to be exercised
(in which case there may not be any
obvious signs of such use on a site
inspection) it is possible to register the
right, in some circumstances up to
5 years after the right was last exercised. 

A search can be carried out as part of the
due diligence process when acquiring
a site but the absence of the land being
registered as �Common Land� is no
guarantee that a future registration

cannot be made. When buying a site, you
should make a thorough site inspection,
make enquiries of local landowners and
local residents and of course alert your
legal adviser to any areas which may be
open and/or if you have suspicions that
such rights may exist.

For more information on this or a related
matter please contact David McCarthy
on 01635 571080 or email
david.mccarthy@thomaseggar.com
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Tenant�s break clauses:
should they stay or can
they go?
In the last edition of this newsletter we answered some common
questions on break clauses and their operation, but we did not have
space to go into detail in respect of one case referred to, Fitzroy House
Epworth Street (No1) Ltd v The Financial Times Ltd [2006] EWCA 329.

Newsbrief
Putting Raguz to Rights

If you are a landlord, you may
already know of the case of Scottish
& Newcastle v Raguz [2008] UKHL
65, which is of great concern to a
landlord of an �Old Lease�, if they
ever want to claim unpaid rent by
demanding payment from a
previous tenant or guarantor. The
Court of Appeal decision left
landlords having to serve multiple
notices on past tenants who were
being asked to pay, following every
rent payment date, simply to protect
their position.

The House of Lords has now handed
down its judgment and Jacqui
Joyce, a partner in our Property
Dispute Resolution team, has
prepared an e-bulletin. If you would
like to receive it (and anyone who is
a landlord of a lease granted before
1995 would do well to read it!)
please contact Zizzy Jockelson on
01293 742829 or by email at
zizzy.jockelson@thomaseggar.com
and she will send you the e-bulletin.

It seems opportune however to flag up the
main issues dealt with in this case, as in
troubled times tenants need to strictly
comply with any requirements in a lease for
the preparation and service of a break
notice as landlords will be looking to use any
faults so as to invalidate the break notice.

Also, if the break clause is a conditional
one, the landlord will be carefully looking
to ensure that the tenant complies with all
the conditions e.g. payment of penalty
sums, giving vacant possession, no arrears
etc. Of particular interest are clauses
requiring �material compliance� with the
tenant�s covenants in the lease. 

In Fitzroy House the Court of Appeal
looked at what was meant by �material
compliance� with a repairing covenant. 

The tenant had given notice to break.
It carried out substantial refurbishment
works costing about £1 million. The tenant
invited the landlord to discuss its
programme of works and to have input as
to what needed to be carried out. It invited
the landlord to inspect the works. The
landlord declined all participation in the
works and simply stood back. 

The tenant moved out, on the basis that it
had determined the lease and materially
complied with its repairing and yielding up
obligations. The landlord then argued that
the tenant was in material breach and was
not entitled to exercise the right to break,
as, according to the landlord, there were
works costing around £20,000.00 which
still needed to be done. 

The Court of Appeal held that the test of
material compliance was an objective one
and materiality had to be assessed by
reference to the ability of the landlord to
re-let or sell the property without
additional delay expenditure. 

On the facts of this case, the court said
that there had not been a material breach.

There are three points which came out of
this case:

These are:-

1. Where the condition is absolute, any
breach however trivial will prevent the
right to break.

2. Where the obligation is �material� 
(or �substantial�) compliance with
covenants, it is material if the landlord
cannot re-let or sell without added
delay or expense.

3. The test to be applied is an objective
one and the motivation of the parties
or their conduct in a commercial
context is irrelevant. The landlord
does not need to guide the tenant on
whether or not it is �materially�
complying. 

In these times, it is better to err on the
side of caution!

For more information on this or a related
matter please contact Jacqui Joyce
on 020 7842 3892 or email
jacqui.joyce@thomaseggar.com



6

Hospitality sector not prepared for the
London Olympics
Only two per cent of the City�s hospitality professionals prepared for 2012 London Olympics

Just 2 per cent of hospitality
professionals in the City have prepared
themselves for the impact the 2012
London Olympics will have on their
business, according to research
conducted by the hotel, leisure and travel
team at UK law firm Thomas Eggar LLP.
This is despite 50 per cent of those asked

believing the Games will have a significant
effect on the bottom line of their
organisation.

With millions of visitors expected to
descend on London throughout the
course of the Games, demand for
accommodation and entertainment

venues is set to significantly increase. It is
estimated that over 135,000 hotel rooms
will be required within 50 km of the
Olympic Park by 2012 � 120,000 more
than those currently available. 

These findings come despite the
Government promising £112m to help
combat the hospitality sector�s major
skills shortage. By creating thousands of
apprenticeships, the Government hopes
to train the two million workers needed
for the industry to remain globally
competitive. 

Whilst it would be unwise to suggest that
the sector is unaware of the looming 2012
games, a problem that does face the
industry is the long term sustainable
benefit of short term expansion in order
to cater for the influx of visitors from
around the world and the substantial
demand which travels with them.

Between now and 2012, the world will be
watching as UK government and
businesses prepare for and deliver the
London Olympic Games. It represents the
perfect chance to demonstrate the world-
class service we have on offer.

Thomas Eggar�s hotel and leisure team
brings with it a combination of technical
skills and hospitality sector experience
and a real understanding of the issues
and complexities in developing, owning
and successfully operating a hotel or
leisure business, whether based in the UK
or overseas. It is well placed to deal with
legal issues in the hospitality sector
leading up to and during what is arguably
the biggest event to hit UK soil for a
number of decades.

For more information on this or a related
matter please contact Alexander Bak
on 01293 742853 or email
alexander.bak@thomaseggar.com

�It is estimated that over 135,000 hotel rooms will be
required within 50 km of the Olympic Park by 2012 �
120,000 more than those currently available...�
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Firstly, more than 150 years of U.S.
banking history came to an abrupt end as
Lehman Brothers filed for Chapter 11
bankruptcy protection, making it the
largest bankruptcy in U.S history.
Secondly, Thomas Eggar LLP opened its
sixth regional office, this time in
Southampton, after the firm had acquired
13,000 square feet of prime office space
in the heart of the city. Completion of the
£1.7m acquisition had taken place on
30 June and the firm concluded its £1m
re-fit of the building in time for the 15th
September launch.

Upwards of thirty staff are initially based
at the new premises and, with capacity
for up to 60 more, the Southampton
office demonstrates the firm�s long-term
commitment to a leading commercial
centre in the south. The office continues
the firm�s tradition of providing a full-
service offering in each location and is
particularly active in the core areas of
commercial real estate, corporate finance,
commercial and private clients with high
net worth. 

The commercial real estate team based in
the new office currently comprises six
staff, is part of a larger cross-office
commercial real estate team that covers
Newbury, Southampton and Chichester
and in total boasts more than thirty
employees. This significant presence in
the Berkshire, Hampshire and Sussex
markets enables the firm to provide fast
response times and innovative solutions
to the most complex and demanding
property transactions in the region
and beyond, as well as offering the
important personal touch of a firm that
can trace its roots back in excess of
300 years. 

Both the Southampton commercial real
estate practice and the larger cross-office
team is headed up by Richard Purcell, one

of the firm�s commercial real estate
partners. Richard qualified in New Zealand
in 1984 and shortly thereafter he made the
switch to the UK, where he re-qualified and
worked in London�s West End for a number
of years before joining Thomas Eggar in
1997. David Fanchi, an Associate who has
been with the firm for more than eight
years, also made the move to the
Southampton office in September after
spending much of his time with the firm
based in the Chichester office. David has
strong ties to the Southampton area.
Richard and David have wide-ranging
experience in acting for large national
businesses, including banks, household
names and high-street retailers as well as
entrepreneurs and high-net worth
individuals. 

Late in 2007 the firm merged with the
 Newbury office of Penningtons which
 instantly enabled the firm to penetrate into
the north-Hampshire and Berkshire
 markets, with the new Southampton office
being  particularly well placed to support the
firm�s growth in those areas. The property
specialists based in the Newbury office
 already have high profile experience of the
Southampton property market, with  partner
Biddy Walker having advised U.S lawyers on
the property aspects of the  securitisation
deal that facilitated the   development of
St Marys Stadium, the  current home of
Southampton Football Club.

For more information on this or a related
matter please contact David Fanchi
on 023 8083 1248 or email
david.fanchi@thomaseggar.com

15th September 2008 �
a day for the corporate calendar
The 15th September 2008 will go down in corporate calendars as a momentous day for two reasons.
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An insolvent company may opt to enter
into a Company Voluntary Arrangement
(CVA) with its creditors in an attempt to
settle its debts. If a landlord is owed rent
it will be likely that it will be a party to the
CVA. The landlord�s right to distrain will
be dependent on the terms of the CVA.
In addition, if the company is a �small
company� (a company which has a
turnover of less than £5.6 million; has a
balance sheet of less than £2.8 million;
and/or has less than 50 employees) and a
moratorium has been obtained, the
landlord will not be able to distrain
without permission of the Court. Similar
rules apply to Individual Voluntary
Agreements (IVA). 

A company may also go into liquidation,
either voluntary or compulsory. The
liquidator administers the property of the
company for the benefit of its creditors.
A landlord cannot distrain once a
compulsory winding up has taken place.
The sting in the tale is that if a landlord has
already levied distress within three months
prior to the winding up order, those goods
or their proceeds of sale are potentially
payable to the preferential creditors. In a
voluntary liquidation a landlord can still
seek to distrain but the court may order a
stay. The rules are similar for bankruptcy
orders of an individual. 

Court proceedings

Again, a landlord will be restricted if he
wishes to issue Court proceedings against
the tenant for rent arrears. Where a tenant
is in administration, permission of the
administrator or the Court will be required.
Depending on the terms of the CVA, a
landlord may be prevented from issuing
proceedings. If a moratorium has been
obtained the landlord cannot issue
proceedings. Similarly, prior permission of
the Court or the liquidator will be required
in respect of a company in liquidation.

Forfeiture of the lease

Forfeiture is where the landlord recovers
possession of the property. However, in a
depressed market landlords are unlikely
to want to take possession of the property
as it may be difficult to re-let. They will
also become liable for empty rates. On

the same basis, tenants are more likely to
want to quit the premises rather than
incur a continued liability for rent.

Landlords are faced with restrictions
when seeking to forfeit against insolvent
tenants. If the defaulting tenant is in
administration, the consent of the Court
or the administrator will be required
before a lease can be forfeited. Under a
CVA, the position is more complicated and
depends on whether a moratorium has
been obtained and, indeed, whether a
landlord is able to forfeit at all depends
on the terms of the CVA. In compulsory
liquidations, forfeiture by proceedings is
not allowed without the Court�s
permission although forfeiture by
peaceable re-entry may be possible. In
voluntary liquidations both methods of
forfeiture are allowed but the Court may
order a stay. 

Remedies against third parties

The landlord may have rights against
third parties such as guarantors, sub-
tenants or a former tenant or former
guarantor.

If there is a sub-tenant in the premises
and provided the correct notice is
served, the landlord can direct the
sub-tenant to pay its rent directly to the
landlord until the arrears of the tenant
are cleared.

Notices can also be served on a former
tenant or a former guarantor requiring
them to discharge the arrears. This notice
must be served within six months of the
arrears becoming due to ensure that the
landlord�s rights are protected. Landlords
should be aware however, that anyone
who pays under such a notice has the

right to call for the grant of an overriding
lease of the premises. 

In addition, the landlord may be able to
draw down from a rent deposit depending
on its terms. 

And in conclusion� Be Prepared

Tenant insolvency is a complex area and
involves numerous legal technicalities. If a
tenant�s solvency is in question, a landlord
must act quickly if they are to have all the
options open to them. 

For more information on this or a related
matter, please contact Kristine Ng
on 020 7842 3885 or email
kristine.ng@thomaseggar.com
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